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AALU Bulletin No:  10-112 November 19, 2010 

Subject: Summary of AALU’s Meeting With Treasury on Issues Relating to 
2010 Transfers to GST-Exempt Life Insurance Trusts 

Major References: AALU Letter to Treasury “Re: Guidance Relating to Repeal and 
Reinstatement of Estate and Generation-Skipping Transfer Taxes” 
(November 9, 2010) 

Prior AALU Washington Reports: 10-94; 10-63; 10-12; 09-32; 02-124 
 
MDRT Information Retrieval Index Nos.: 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

As the result of changes adopted in the Economic Growth and Tax Relief 
Reconciliation Act of 2001 (“EGTRRA,” P.L. 107-16), both the federal estate tax and the 
generation-skipping transfer (GST) tax (but not the gift tax) are repealed during 2010.  
(See, e.g., our Bulletins Nos. 10-12 and 09-141.)  Because the GST tax is repealed, the 
ability to allocate GST exemption to existing GST tax exempt trusts, including irrevocable 
life insurance trusts (“ILITs”) to which continuing gifts of premium amounts are 
necessary, also is repealed during 2010.  

As noted in our Bulletin No. 10-63, the inability to allocate GST exemption to 2010 
transfers in trust raises a host of issues, principally, although not solely, relating to how 
distributions from and terminations of GST tax exempt ILITs will be taxed in future years.  
On November 10, 2010, representatives of AALU and counsel met with attorneys at 
Treasury’s Office of Tax Legislative Counsel to discuss some of these issues and to ask for 
appropriate and timely relief. 

Among the issues discussed were the following: 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-112.pdf
http://www.aaluwr.org/majorrefs/Ref10-112.pdf
http://www.aaluwr.org/majorrefs/Ref10-112.pdf
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Late Allocations.  Although there is no GST exemption available to allocate to a 2010 transfer to 

a multi-generational ILIT, presumably, when the GST tax system reappears in 2011, it will be possible to 
make a late allocation of GST exemption for 2010. The first day on which such an allocation could be made 
is April 16, 2011 (the first day after a timely filed gift tax return for 2010 would be due).  However, absent 
Congressional action to restore the ability under Code § 2642(g) to make late allocations at “date of gift” 
values, the allocation will have to be made at the value of the transferred property on the first day of the 
month in which the late allocation is made, less the value of the GST tax exempt property in the ILIT on the 
date that the property was contributed to the trust.  See Code § 2642(b)(3).  This calculation requires trust 
assets to be valued twice for each late allocation: Once for the value of the ILIT’s assets on the date of the 
2010 contribution to the trust, and a second time on the first day of the month of the late allocation.   

For example: If the donor-insured of a previously exempt ILIT decides to file a late allocation of 
GST exemption for 2010 on April 16, 2011, and the donor-insured made a transfer to the trust on June 1, 
2010 to cover a premium due shortly thereafter, the donor-insured must determine the value of the policy 
on both April 1, 2011 and May 30, 2010. 

This rule is particularly problematic for transfers to ILITs because the GST regulations currently 
provide no specific guidance on how to value a life insurance policy for purposes of a late allocation.  
Given the difficulty of valuing some of the newer types of insurance policies and the wide variety of ways 
in which carriers determine the gift tax value of policies (depending on the method of reserving the carrier 
uses), reliance on a Form 712 issued by the carrier may not be feasible.  In addition, no late allocation at 
date-of-gift values may be made to an ILIT under existing (EGTRRA) rules after the grantor/insured has 
died.  The effect of this provision is to make the life insurance proceeds, and not just the value of the 2010 
premium contribution, potentially subject to GST tax in the absence of an allocation of exemption to the 
proceeds.  Yet another issue arises with respect to valuations of policies in cases where the health of the 
insured may have deteriorated prior to the late allocation, so that determining value by reference to the ITR 
of the policy (if available) would not be appropriate. 

AALU requested that Treasury provide guidance, preferably in the form of a Notice, on this issue 
allowing either a one-time blanket opportunity to make a late allocation to 2010 transfers to ILITs at date-
of-gift values, or a one time opportunity to make an application to the Internal Revenue Service for 
“Section 9100-type relief” in order to be able to make such an allocation.  (See, e.g., PLRs 200229033, 
200229032, 200227029 and 200227017, discussed in our Bulletin No. 02-124, approving the late allocation 
of GST exemption to certain ILITs under Treas. Reg. § 301.9100-3.)  We are hopeful that Treasury will act 
on this request. 

2. Specific Concerns With Respect to “Economic Benefit” (Contributory) Split-Dollar 
Arrangements.  A second concern discussed with Treasury concerned the effect of the late allocation rules 
on certain types of split-dollar arrangements, specifically those structured under the final split-dollar 
regulations as private non-equity split dollar that is subject to the “economic benefit” régime.   

Under final regulations (T.D. 9092) promulgated on September 17, 2003, the income and gift tax 
consequences of a “split-dollar arrangement” follow (with two exceptions) the formal ownership of the 
policy, thus making the definition of “owner” and “non-owner” key to the new rules.  Under these rules, the 
donor/insured in a private, non-equity arrangement is treated as the “deemed owner” of the policy, and the 
ILIT (which is the actual owner of the policy) is treated as the “deemed non-owner” of the policy.  In a 
contributory split-dollar arrangement, the deemed non-owner (the ILIT) pays the portion of the premium 
attributable to the “economic benefit” (cost of life insurance), often using a cash gift from the deemed 
owner (the donor/insured), and the deemed owner (the donor/insured) pays the balance.  See, e.g., PLR 
200910002, discussed in our Bulletin No. 09-32. 

If the ILIT is a generation-skipping trust, gifts to the ILIT during 2010 would face the same issues 
regarding the inability to allocate GST exemption to the ILIT as would gifts to other generation-skipping 
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trusts.  Furthermore, if the parties choose not to make premium payments during 2010 (to avoid the 
GST tax allocation issue), allowing such payments to be met from the cash value of the policy, a “deemed 
gift” from the donor/insured (who is considered to be the owner of the cash value of the policy in this 
situation) to the ILIT likely will be the result.  The donor/insured might avoid this result by making a loan 
to the ILIT in the amount of the economic benefit during 2010, but many insureds may be caught (or may 
already have been caught) in a trap for the unwary.   

Thus, AALU requested that Treasury include such “deemed gifts” to ILITs in any general guidance 
issued on late allocations to ILITs that do not involve split-dollar.  Again, we are hopeful that such 
guidance will be issued, but in any event are grateful for the opportunity to have brought to Treasury’s 
attention an issue that is likely not on the radar screen of many planners and even some life insurance 
professionals. 

3. General Relief.  AALU discussed other issues with respect to the effect of EGTRRA’s 
repeal and the reinstatement of the pre-EGTRRA GST and estate tax rules in 2011 on GST tax exempt 
trusts, among them the “move down” rule of IRD § 2653(a)(1), the “non-taxable gift” rule of Code 
§ 2642(c), and the inability to identify a statutory “transferor” for GST tax purposes under Code § 2652(a) 
in 2010.  AALU also expressed the hope that EGTRRA’s “sunset” rule, which treats all transfer tax 
provisions of EGTRRA as if they “had never been enacted” will be interpreted in such a way as to promote 
fairness and consistency in, and uniform administration of, those provisions, and that, if an option is given 
to apply 2009 law to 2010 transfers (as has been proposed in, e.g., S. 3773, discussed in our Bulletin No. 
10-94), that the option also be extended to inter vivos transfers, and not just those at death. 

AALU’s delegation to Treasury included AALU Executive Committee member Dave Culley, 
AALU BIEP Committee member Mel Warshaw, AALU Director of Policy and Public Affairs, Sarah Spear, 
AALU Counsel Deborah Beers and Carol Kelley of Buchanan Ingersoll & Rooney, and Matt Dolan of the 
Federal Policy Group, also Counsel to AALU. 

We thank AALU’s Business, Insurance and Estate Planning Committee for their input to the 
Treasury submission, with particular thanks to AALU member Mel Warshaw of Financial Architects 
Partners, who contributed both technical expertise and “real life” examples to the written submission and 
the discussion with Treasury. 

Any AALU member who wishes to obtain a copy of AALU’s Letter to the Treasury dated 
November 9, 2010, may do so through the following means: (1) use hyperlink above next to “Major 
References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 
name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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